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 1.  TIME:  9:00   CASE#: MSC18-02047 
CASE NAME: HELMS VS ALPINE ENGINEERING/SA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF 17TH AFFIRMATIVE 
DEFENSE FILED BY EAGLELIFT, INC. 
* TENTATIVE RULING: * 
 
 Eaglelift’s motion for summary adjudication is granted.  (See Undisputed Material Fact 
(“UMF”) Nos. 5-12.)  The court rules that the limitation of liability provision is valid under Civil 
Code section 2782.5 and that Eaglelift’s liability to plaintiff for breach of contract, ordinary 
negligence, professional negligence, and active or passive negligence is limited to $77,800.  
While Eaglelift’s motion was filed when the operative pleading was plaintiff’s First Amended 
Complaint, this ruling applies equally to the current operative pleading, plaintiff’s Second 
Amended Complaint (“SAC”).  Thus, this limit on Eaglelift’s liability applies to the first four 
causes of action of the SAC, but not to the fifth. 
 
 Background 
 
 The parties provide additional context for this case in their briefs, but their Separate 
Statements are sparse.  The court will limit its discussion to the facts listed in the Separate 
Statements. 
 
 In January 2017, plaintiff, Dr. Ileana Helms, signed a contract to hire defendant Eaglelift, 
Inc. to perform foundation work at her residence in Lafayette.  (Eaglelift’s UMF Nos. 1, 5.)  The 
contract contains the following provision:   
 

To the fullest extent permitted by law, Customer acknowledges 
and agrees that upon completion of the Project, Customer’s sole 
and exclusive remedies for breach of any and all warranties and 
for contractor’s liability of any kind under this Agreement, shall be 
limited to the remedies expressly set forth in the Limited Warranty 
Agreement.  Customer further agrees that the total liability, in the 
aggregate, of the Contractor for any and all claims, losses, costs 
or damages of any nature whatsoever arising from, or in any way 
related to, the Project and /or this Agreement shall not exceed the 
total compensation received by the Contractor under this 
Agreement.  It is intended that this limitation apply to any and all 
liability or causes of action however alleged or arising, unless 
otherwise prohibited by law.  (Eaglelift’s Compendium of Evid., Ex. 
B1, Contract, p. 9; the contract is also attached as an exhibit to 
plaintiff’s First Amended Complaint.)   

 
 Plaintiff paid Eaglelift a total of $77,800 to perform the work.  (UMF No. 7.)  On October 
12, 2018, plaintiff filed a complaint against the Alpine Engineering defendants, who had drawn 
the plans for the work.  She added Eaglelift to the case when she filed a First Amended 
Complaint on April 23, 2019.  (See UMF 8.) 
 
 Eaglelift now moves for summary adjudication pursuant to its 17th Affirmative Defense 
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that the above-quoted limitation of damages provision is valid, and that plaintiff’s recovery 
against Eaglelift, if any, is limited to $77,800. 
 
 Plaintiff opposes the motion on many grounds:  (1) Eaglelift failed to adequately plead 
the defense it is now raising; (2) some of Eaglelift’s evidence is inadmissible because not 
authenticated by a person with personal knowledge; (3) the case of Markborough California, Inc. 
v. Superior Court (1991) 227 Cal. App.3d 705, which upheld a damages limitation provision, is 
distinguishable from this case; (4) the limitation of liability clause is against public policy based 
on the criteria outlined in Tunkl v. Regents of University of Cal. (1963) 60 Cal.2d 92; and (5) the 
cited contractual provision cannot limit Eaglelift’s liability for active negligence because it does 
not mention the word “negligence.” 
 
 Discussion 
 
 The court rejects some of the above-listed arguments summarily: 
 

1. Plaintiff is in a poor position to argue that the defense was not adequately pleaded 
when she asked for leave to amend to allege fraud that she suspected even before 
she first filed suit.  Eaglelift pleaded that liability was limited.  If this is insufficient, the 
court would be as liberal in allowing Eaglelift to amend as in allowing plaintiff to 
amend. 

 
2. The court overrules plaintiff’s evidentiary objections. 
 
The court addresses plaintiff’s other arguments below. 
 
3. Civil Code section 2782.5 and Markborough California, Inc. v. Superior Court 

(1991) 227 Cal. App.3d 705 
 
In pertinent part, Civil Code section 2782 provides: 

 
Except as provided in Section[] . . . 2782.5 . . . , provisions, 
clauses, covenants, or agreements contained in, collateral to, or 
affecting any construction contract and that purport to indemnify 
the promisee [that is, the person seeking indemnity] against 
liability for damages for . . . injury to property, or any other loss, 
damage or expense arising from the sole negligence or willful 
misconduct of the promisee or the promisee’s agents, servants, or 
independent contractors who are directly responsible to the 
promisee, or for defects in design furnished by those persons, are 
against public policy and are void and unenforceable . . . .  (CC § 
2782 (a) (emphasis added).) 

 
 Using the same language of promisor and promise, section 2782.5 then provides: 
 

Nothing contained in Section 2782 shall prevent a party to a 
construction contract and the owner or other party for whose 
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account the construction contract is being performed from 
negotiating and expressly agreeing with respect to the allocation, 
release, liquidation, exclusion, or limitation as between the parties 
of any liability (a) for design defects, or (b) of the promisee to the 
promisor arising out of or relating to the construction contract.  
(Emphasis added.) 
 

Read together, these provisions mean that while a contractor may not contract to be 
indemnified by the party who hired him for a loss “arising from [the contractor’s] sole negligence 
or willful misconduct,” nothing prevents the contractor and the party who hired him from 
“negotiating and expressly agreeing” to limit the damages recoverable from the contractor. 

 
Markborough addresses the meaning of the phrase “negotiating and expressly 

agreeing.”  There, a developer, Markborough, sued an engineering firm, Glenn, for damages 
because of the failure of a manmade lake that Glenn designed for Markborough’s planned 
community.  The repair costs exceeded $5 million, but the contract limited total damages to the 
amount Markborough paid Glenn, $67,640.  On a motion for summary adjudication, the trial 
court ruled the limitation of damages provision valid.   

 
Markborough appealed, arguing he did not even know the contract contained that 

provision, but the court of appeal affirmed the trial court’s ruling.  The appellate court said the 
phrase “negotiating and expressly ageing” does not require the parties to have actual 
negotiations over the provision.   

 
In our view, the word “negotiate” has no precise definition and 
means nothing more than the process by which parties come to or 
do not come to an agreement. A negotiation can be as simple as 
the submission of an offer which is accepted without qualification 
or comment. . . . Accordingly, all that reasonably can be required 
for “negotiation” [under section 2782.5] is a fair opportunity for 
both parties to accept, reject or modify the other's offers or 
demands.  (Markborough, supra, 227 Cal.App.3d at 714; see also 
at 715) (emphasis added).)   

 
 Markborough states a limited holding: “we hold that a provision in a construction contract 
limiting a party's liability to the developer of the property for damages caused by the engineer's 
professional errors and omissions is valid under Civil Code section 2782.5 if the parties had an 
opportunity to accept, reject or modify the provision.”  (Id. at 708, (emphasis added).)  However, 
this court sees nothing in the language of section 2782.5 that would make Markborough’s 
holding turn on whether the plaintiff was a developer or an owner of residential property, or the 
defendant an engineer or a contractor.  Indeed, Markborough’s discussion of the enactment and 
subsequent evolution of sections 2782 and 2782.5 suggests the contrary.  Markborough states 
that a 1980 amendment, Senate Bill No. 2000, originally read, 
 

"[n]othing contained in Section 2782 shall prevent a party to a 
construction contract and the owner or other party for whose 
account the construction contract is being performed, where the 
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contracting parties are of relatively equal bargaining strength and 
are dealing in a commercial setting, from negotiating and 
expressly agreeing with respect to the allocation, release, 
liquidation, exclusion, or limitation as between the parties of any 
liability (a) for design defects, or (b) of the promisee to the 
promisor arising out of or relating to the construction contract.”  
Thereafter, apparently in response to opposition from the 
Association of California Water Agencies dated April 1, 1980, the 
phrase "'where the contracting parties are of relatively equal 
bargaining strength and are dealing in a commercial setting'" was 
deleted. The association opposed this language as being very 
subjective which would lead to endless litigation. Thus, the bill as 
passed provided in essence that nothing in section 2782 shall 
prevent the contractor and owner from negotiating and expressly 
agreeing with respect to an allocation or other limitation as 
between the parties of any liability.  (Id. at 712.)   
 

Based on the deletion of the language about bargaining strength and commercial setting, 
the court rejects plaintiff’s argument that Markborough’s holding, or the language of section 
2782.5, does not apply to her, a person not making a contract in a commercial setting. Rather, 
issues regarding the setting and the parties’ relative bargaining strength are relevant only to the 
question whether the contractual provision is unconscionable or violates public policy under 
Tunkl.  (See Markborough at 715 (“the common law sanctioned the use of limitation of liability 
clauses so long as they were not against public policy and not unconscionable . . .”) 

 
Another reason to reject plaintiff’s argument that Markborough and section 2782.5 do not 

apply to her is that section 2782.5 mentions two types of damages limitations provisions in 
construction contracts that may be valid:  those “for design defects” and those “arising out of or 
relating to the construction contract.” (CC § 2782.5 (a) and (b).)  “Thus, the bill as passed 
provided in essence that nothing in section 2782 shall prevent the contractor and owner from 
negotiating and expressly agreeing with respect to an allocation or other limitation as between 
the parties of any liability” (Markborough, supra, 227 Cal.App.3d at 712), not just design defect 
liability. 

 
Nor is Markborough distinguishable because the plaintiff there had the opportunity to 

accept, reject, or modify the limitation of damages provision and plaintiff here did not.  Plaintiff 
asserts in her Opposition that “there was no opportunity to accept, reject, or modify the 
provision,” that Eaglelift presented plaintiff a “take-it-or-leave it standardized form.” (Opp. at 
4:25-26.)  But plaintiff submits no evidence to support this assertion.  She does not state when 
she received the contract, or whether she signed it immediately or waited.  The contract itself, 
which started as a proposal, states “I [plaintiff] am aware that this Proposal of Services expires 
30 days from the date received . . .,” so plaintiff had 30 days to think about the proposal or 
request changes to its terms. (See Eaglelift’s Compendium of Evidence, Ex. B1, Contract, p. 5.)   
Further, the contract states that plaintiff had three business days to cancel.  (Id., p. 6.)   Based 
on these provisions and the lack of any evidence to the contrary, the court finds that plaintiff did 
not have to initial the limitation of liability provision or sign the contract as a whole, but she did.  
She argues she did not understand the limitation of liability provision (see Plaintiff’s Additional 
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Fact No. 1), but that is legally irrelevant.  Parties’ contractual obligations are defined by the 
unambiguous terms of the contract, not by the parties’ hidden, subjective understandings.  (See 
Blumenfeld v. R. H. Macy & Co. (1979) 92 Cal.App.3d 38, 45-46; Mission Valley East, Inc. v. 
County of Kern (1981) 120 Cal.App.3d 89, 97-98.)  Plaintiff is bound by the clear terms of the 
contract whether she understood them or not. 
 

4. Whether the clause limiting liability is against public policy under Tunkl. 
 
 Civil Code section 2782.5 will not save the limitation of remedy clause if the clause 
violates public policy.  (Markborough, supra, at 714-715.) 
 
 Plaintiff argues the limitation of remedy clause is unenforceable under the public policy 
standards articulated in Tunkl v. Regents of University of Cal. (1963) 60 Cal.2d 92.  There, the 
court was evaluating a contract between a hospital and a patient seeking admission.  The 
contract said the patient would waive any claims based on “negligent or wrongful acts or 
omissions of [the hospital’s] employees, if the hospital has used due care in selecting its 
employees.”  (Tunkl, supra, at 94.)   
 

The court held that exculpatory provisions are not enforceable in contracts “affected with 
a public interest.”   
 

[Such a contract generally] exhibits some or all of the following 
characteristics. It concerns a business of a type generally thought 
suitable for public regulation.  The party seeking exculpation is 
engaged in performing a service of great importance to the public, 
which is often a matter of practical necessity for some members of 
the public. The party holds himself out as willing to perform this 
service for any member of the public who seeks it, or at least for 
any member coming within certain established standards.  As a 
result of the essential nature of the service, in the economic 
setting of the transaction, the party invoking exculpation 
possesses a decisive advantage of bargaining strength against 
any member of the public who seeks his services.  In exercising a 
superior bargaining power the party confronts the public with a 
standardized adhesion contract of exculpation, and makes no 
provision whereby a purchaser may pay additional reasonable 
fees and obtain protection against negligence.  Finally, as a result 
of the transaction, the person or property of the purchaser is 
placed under the control of the seller, subject to the risk of 
carelessness by the seller or his agents.  (Tunkl, supra, 60 Cal.2d 
at 98.)   

 
 Under these standards, courts have held that contracts excluding or limiting liability are 
unenforceable between: hospital and entering patient (Tunkl);  telegraph company and 
telegraph sender (Union Constr. Co. v. Western Union Tel. Co. (1912) 163 Cal. 298; 
warehouseman and owner of stored property (England v. Lyon Fireproof Storage Co. (1928) 94 
Cal.App. 562; bank and bank customer (Hiroshima v. Bank of Italy (1926) 78 Cal.App. 362; 
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majority and minority shareholder (Neubauer v. Goldfarb (2003) 108 Cal.App.4th 47, 54–57); 
landlord and residential tenant (Henrioulle v. Marin Ventures, Inc. (1978) 20 Cal.3d 512, 518–
519); and homeowner’s association and individual owner (Cohen v. Kite Hill Community Assn. 
(1983) 142 Cal.App.3d 642, 655.)   

On the other hand, courts have not found contracts between the following to be affected 
with a public interest:  landlord and commercial tenant (Burnett v. Chimney Sweep (2004) 123 
Cal.App.4th 1057, 1065–1066); airline manufacturer and airline company (Philippine Airlines v. 
McDonnell Douglas Corp. (1987) 189 Cal.App.3d 234, 240.)   
 
 The court concludes that contracts between property owners and property stabilization 
contractors are not affected with a public interest.  Plaintiff cites no case holding Tunkl applies to 
a contractor like Eaglelift.  The mere fact that laws exist governing the conduct of contractors is 
not sufficient.  The court cannot say that Eaglelift was performing a service of great importance 
to the public, which is often a matter of practical necessity for some members of the public, in 
the way that a hospital or a residential landlord does.  Further, no evidence has been presented 
that Eaglelift possessed “a decisive advantage of bargaining strength against any member of 
the public who [sought its] services.”  (Tunkl, supra, 60 Cal.2d at 98.)   
 

5. Whether the clause limiting liability applies if Eaglelift’s negligence was active. 
 
 The limitation of damages provision here does not mention the word “negligence.”   
California courts hold that clauses excluding liability (i.e., exculpatory clauses) do not exclude 
liability for active negligence unless they specifically mention negligence.  (Celli v. Sports Car 
Club, Inc. (1972) 29 Cal. App. 3d 511, 519-520 (stating the rule and also providing a definition of 
“active” versus “passive” negligence); Philippine Airlines v. McDonnell Douglas Corp. (1987) 189 
Cal.App.3d 234, 237-238.)   
 
 The question is whether the same holds true for clauses that do not exclude liability 
entirely, but merely limit the recoverable damages to a set amount (damages limitation clauses). 
 
 The court requested additional briefing on this issue because the answer is not obvious, 
and the parties cited no authority in their original briefing directly addressing the point. 
 
 In their supplemental briefing each party now cites a single federal district court case that 
does. 
 
 Plaintiff cites Peregrine Pharms., Inc. v. Clinical Supplies Mgmt., 2014 U.S. Dist. LEXIS 
105756.  There, the plaintiff was conducting a Phase II clinical trial of a medication.  The 
defendant performed services on the trial.  The contract between the parties provided that the 
defendant made no warranties regarding its work, that in no event would it be liable for 
consequential damages, and that any liability would not exceed the amount it had been paid.  
This contractual provision did not mention the word “negligence.”  The plaintiff later sued the 
defendant on a variety of legal theories, including breach of contract and negligence. 
 
 The federal district court ruled that the provision would not limit defendant’s liability for 
active negligence.  The court stated that contractual clauses seeking to limit liability will be 
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strictly construed, but that “even strictly construed against [defendant], the clear, unambiguous 
and express language of Paragraph 16 limits [defendant’s] liability.”  (Id. at 18-19.) The court 
also ruled that the damages limitation provision was not ambiguous.   
 
 However, the court ruled that the damages limitation provision would not apply to 
plaintiff’s claim for active negligence.  In support of this, it cited Burnett v. Chimney Sweep 
(2004) 123 Cal.App.4th 1057, 1065–1066, which relied on the rule that to preclude liability for 
active negligence, there must be express and unequivocal language in the agreement which 
precludes such liability.  The court in Peregrine stated, “Notably, the Burnett court applied this 
rule to an exculpatory clause which shielded the defendant from liability for all property damage 
or personal injury and to a damages limitation clause which precluded payment for lost profits 
resulting from any cause of action.”  (Peregrine, supra, at 41.)   
 
 The court in Peregrine also noted that during negotiations, the plaintiff had stricken 
language in the draft agreement that would have exempted defendant from liability for 
negligence. (Id. at 42.)    
 
 Eaglelift cites Embotelladora Electropura S.A. de C.V. v. Accutek Packaging Equip. Co., 
2017 U.S. Dist. LEXIS 121848.  There, defendant sold a defective water bottling machine to 
plaintiff, and plaintiff sued defendant for breach of contract and negligence.  The parties’ 
contract stated that the defendant would in no event be liable for consequential damages and 
that any liability would not exceed the purchase price of the machine.  Again, the contract did 
not mention the word “negligence.” 
 
 The court cited the rule that, under California law, parties may agree to limit their liability 
in the event of a breach and that such damages limitation clauses have long been recognized 
as valid in California, citing Markborough.  (Id. at 5.)  It further stated the rule that contractual 
clauses seeking to limit liability will be strictly construed and any ambiguities resolved against 
the party seeking to limit its liability, but that if a court finds the wording to be unambiguous and 
its meaning to be clear, the limitation on liability clause can be enforced, citing Philippine 
Airlines. (Ibid.)   
 
 The court ruled that the plain meaning of the contract supported defendant’s 
interpretation of it and therefore that the damages were limited to the purchase price of the 
machine.  (Id. at 8.)  It noted that under the Commercial Code damages limitation provisions are 
valid unless they are unconscionable, citing Commercial Code section 2719.  Plaintiff presented 
no evidence that the provision was unconscionable. 
 

While the issue is not free from doubt, and each case is distinct from this one in a 
significant way (Peregrine because the plaintiff there expressly refused to agree to limit 
defendant’s liability for negligence and Embotelladora because it involved a contract for the sale 
of goods, which is governed by the Commercial Code), the court will follow Embotelladora rather 
than Peregrine. 

 
Perergrine refused to apply the damages limitation provision to claims for active 

negligence because it read a prior state law case, Burnett v. Chimney Sweep, supra, 123 
Cal.App.4th 1057, 1065–1066, as doing so.  This court does not read Burnett that way.  In 
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Burnett, commercial tenants sued their landlord over mold on the premises.  The lease 
contained two key provisions:  (1) that the landlord would not be liable for personal injury or 
property damage under any circumstances; and (2) that the landlord would not be liable for lost 
income or profits.  The first provision did not mention negligence.  The second did.  The 
appellate court reversed the trial court’s grant of judgment on the pleadings because the first 
provision could not exclude liability for active negligence, and the complaint alleged active 
negligence.  (Burnett, supra, at 1067-1068.)   The court issued no holding regarding the second 
provision, which, in any event, excluded a category of damages rather than set a limit on 
damages.  Therefore, the foundation for Peregrine’s holding that a damages limitation provision 
does not limit damages for active negligence unless it mentions the word “negligence” is weak 
or nonexistent.  Burnett did not apply the Celli rule about not excluding liability for active 
negligence unless the provision mentions negligence to a “damages limitation clause.”  
(Peregrine, supra.)  This court finds Embotelladora to be better reasoned than Peregrine. 

 
Plaintiff argues that a damages limitation clause was “assessed” in Frittelli, Inc. v. 350 

North Canon Drive, LP (2011) 202 Cal.App.4th 35.  (Pltf’s Supp.al Brief at 4:12.)  However, the 
court concludes that Frittelli does not directly address the legal issue presented here.  The court 
in Frittelli initially ruled that an exculpatory clause was valid.  It then disagreed that a damages 
limitation clause was in conflict with the exculpatory clause and failed to limit damages for active 
negligence because it did not mention negligence.  The court held that negligence was 
mentioned in the exculpatory clause and that was enough.  (See Id. at 48-49.)  The court was 
never forced to address the issue here, namely, whether a damages limitation provision, 
evaluated on its own, would not limit damages for active negligence unless it mentioned 
negligence.   
 

Aside from its decision to follow Embotelladora instead of Peregrine, the court concludes 
that the word “negligence” need not be mentioned in a damages limitation clause to limit 
damages for active negligence for a further reason.  It appears to the court that the rule that an 
exculpatory clause will not exclude liability for active negligence unless the clause mentions 
negligence and the rule that damages limitation clauses are generally valid developed 
independently and at different times. 

 
Evidently, the rule about exculpatory clauses was first announced in 1972 in Celli, supra.  

In stating its holding, Celli cited a previous California Supreme Court case, Goldman v. Ecco-
Phoenix Elec. Corp. (1964) 62 Cal.2d 40, 45-46), which stated essentially the same rule for 
indemnity clauses.  So Celli’s holding derives from the 1964 holding in Goldman. 
 
 In contrast, the rule about damages limitations clauses goes back much further.  In 1956, 
the court in Wheeler v. Oppenheimer (1956)140 Cal.App.2d 497 cited a long list of contracts 
where such provisions were held valid, including cases decided before 1900.   
 
 Further, the Commercial Code, adopted in California in 1965, expressly permits parties 
to “limit or alter the measure of damages recoverable.”  (Comm’l C. § 2179 (1)(a).)  Admittedly, 
this provision applies only to the sale of “goods” (Comm’ C. § 2102), but it shows that the law 
does not view such provisions as inherently unfair or illegal. That is in contrast to exculpatory 
provisions, which are illegal and unenforceable under certain conditions under Civil Code 
section 1668.  
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 Finally, as in both Peregrine and Embotelladora, this court also concludes that the 
damages limitation provision here is clear and unambiguous. 
 
 The court thus rejects plaintiff’s final argument why the damages limitation provision 
should not apply to her non-fraud causes of action.   
 
 Rulings on Plaintiff’s Evidentiary Objections filed 6/30/21 
 
1 – Overruled. 
2 – Overruled.   
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-01781 
CASE NAME: WISE VS. NEW BREED 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH STLMNT 
FILED BY EAST BAY PEDIATRICS MEDICAL GROUP 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice due to a failure to provide notice of the motion.  
 

  

 3.  TIME:  9:00   CASE#: MSC19-01781 
CASE NAME: WISE VS. NEW BREED 
HEARING ON MOTION TO/FOR JOINDER IN MTN FOR DETERMINATION OF GD 
FAITH STLMT FILED BY JOHN WISE 
* TENTATIVE RULING: * 
 
See Line 2.  
 

  

 4.  TIME:  9:00   CASE#: MSC19-01917 
CASE NAME: PEJCIC VS. DOUICHTER 
HEARING ON MOTION TO/FOR VACATE COURT'S ORDER OF DISMISSAL FILED 
BY ALEKSANDER PEJCIC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the order of dismissal due to counsel’s neglect is granted. CCP 
473(b). A Case Management Conference is set for November 5, 2021 at 8:30 a.m. Counsel is 
reminded that he is always able to appear at CMCs via CourtCall. 
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 5.  TIME:  9:00   CASE#: MSC19-02005 
CASE NAME: DREXEL VS IN-N-OUT 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
On the Court's own motion, the hearing on the motion for summary judgment is continued to 
9:00 a.m. on August 25, 2021. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-01105 
CASE NAME: JOHNSON VS SDE ENGINEERING, IN 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DAVID BEHIEL 
* TENTATIVE RULING: * 
 
Unopposed motion for determination of a good faith settlement between David Behiel dba DB 
Standard Home Inspection and plaintiffs is granted. CCP 877.6. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-02087 
CASE NAME: MARION TRENTMAN-MORELLI VS CAR 
HEARING ON MOTION TO/FOR LEAVE TO FILE 4TH AMENDED COMPLAINT 
FILED BY MARION TRENTMAN-MORELLI 
* TENTATIVE RULING: * 
 
           Plaintiff’s motion for leave to amend is granted in part. Plaintiff may add her cause of 
action for defamation / false light as stated in the proposed fourth amended complaint filed with 
the moving papers. As permitted by the Court’s ruling on the demurrer, Plaintiff may also amend 
her negligence claim. Plaintiff shall file and serve a new fourth amended complaint by 
September 15, 2021. 
 

The proposed fourth amended complaint does not currently comply with the ruling on the 

demurrer. Therefore, before the filing of the fourth amended complaint, the parties must do the 

following: Plaintiff will prepare a new proposed fourth amended complaint and serve it on 

Defendants by August 18, 2021 (service must include email so the Defendants can promptly 

review the changes). The parties are ordered to conduct a meet and confer by videoconference, 

telephone or in person no later than September 1, 2021. This meet and confer will cover both 

the required meet and confer for a demurrer or motion to strike and address any claims that the 

proposed fourth amended complaint does not comply with the Court’s ruling on the demurrer to 

the third amended complaint.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) Leave to amend can be denied where there is “ ‘inexcusable 

delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, Kittredge 

Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there is 
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unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) Leave to amend can be denied where 

the proposed amendment is insufficient to state a cause of action, however, this rule is most 

appropriate “in cases in which the insufficiency of the proposed amendment is established by 

controlling precedent and where the insufficiency could not be cured by further appropriate 

amendment.” (Cal. Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-

281.) 

The YouTube video upon which the defamation / false light claim is based was 

discovered in April 2021. This motion was filed in June 2021. Thus, Plaintiff did not 

unreasonably delay in bringing this motion. This case is still in the pleading stages and no trial 

date has been set, allowing the amended complaint will not prejudice the Defendants.  

Thus, the Court will give Plaintiff leave to amend unless a cause of action is clearly 

improper. Plaintiff seeks to add claims for negligence per se and defamation/ false light.  

Negligence per se is not a cause of action, but a doctrine that creates a presumption of 

negligence. (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1285.) In the last 

demurrer, the Court gave Plaintiff leave to amend her negligence claim. Here, the Court denies 

Plaintiff leave to add a cause of action for negligence per se, but when amending her negligence 

cause of action, Plaintiff may add facts to support her negligence per se theory.  

The proposed defamation / false light claim is based on a YouTube video. It appears 

there is potentially a claim here and therefore leave to amend will be given. Paragraphs 117 and 

118 in the proposed fourth amended complaint do not appear relevant to the defamation claim 

as they relate to alleged violations of a TRO and other acts of harassment. Allegations related to 

violations of a TRO and additional acts of harassment that are not part of the defamation claim 

are not to be included in the fourth amended complaint. The Court also questions whether 

alleged violations of a TRO are properly part of this case or should be raised in the case where 

the TRO was issued.  

In reply, Plaintiff seeks to add new factual allegations and a new claim for aiding and 

abetting. These requests are denied without prejudice. Plaintiff may not wait until reply to seek 

to add new causes of action and new claims. Plaintiff could have withdrawn this motion and re-

filed it, which Plaintiff declined to do. In addition, this new proposed fourth amended complaint 

does not comply with the Court’s prior rulings on demurrer, which is an issue that should have 

been addressed in the reply.    

Plaintiff’s request for judicial notice filed with the moving papers is denied. Request one 

is unnecessary because the Court’s file already includes these documents. Request two does 

not include any documents. Plaintiff’s request for judicial notice in reply is granted as to requests 

2 and 3.   
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Finally, Plaintiff’s moving and reply papers were not properly tabbed in violation of 

California Rules of Court, rule 3.1110 and Local Rule 3.42. In order to comply with the rules, 

each exhibit “must be separated by a hard 81/2 x 11 sheet with hard paper or plastic tabs 

extending below the bottom of the page, bearing the exhibit designation.” (CRC 3.1110(f).) All 

papers must be properly tabbed in the future.  

  

 8.  TIME:  9:00   CASE#: MSC20-02157 
CASE NAME: FITNESS INTERNATIONAL VS NATIO 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMM ADJ 
FILED BY FITNESS INTERNATIONAL, LLC 
* TENTATIVE RULING: * 
 
Continued to August 25, 2021 at 9:00 a.m. in this department. 
 

  

 9.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON MOTION TO/FOR STRIKE FOR COMPENSATORY DAMAGES FILED 
BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 
 Continued to August 25, 2021, at 9:00 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of SMITH 
FILED BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 
 Continued to August 25, 2021, at 9:00 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC21-01207 
CASE NAME: NORRIS, ET AL. VS CLUBCORP CRO 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY ELIZABETH NORRIS, LINDA PACHECO, RAY LAHERRERE 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file the second amended complaint is granted. 
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12.  TIME:  9:00   CASE#: MSC21-01237 
CASE NAME: KILLIP VS SEFTON 
SPECIAL SET HEARING ON: RIGHT TO ATTACH ORDER & ORDER FOR 
ISSUANCE OF WRIT SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Off calendar at the request of the moving party. 
 

  

13.  TIME:  9:00   CASE#: MSN21-1041 
CASE NAME: RE THE MATTER OF LUNA GARCIA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 
 

 

14.  TIME:  9:01    CASE#: MSN21-1411 
CASE NAME: METAS VS COLLATERAL COORDINATO 
HEARING ON DEMURRER TO UD COMPLAINT – UNLTD JURIS OF METAS FILED BY 
COLLATERAL COORDINATOR, INC. 
* TENTATIVE RULING: * 
 
Continued to 08/25/21 at 9:00am in this Department. 
 

 


